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PARAS NOTES - OBLIGATIONS AND CONTRACTS 


CHAPTER 1 
General Provisions 


Article 1156. An obligation is a juridical necessity to give, to do or not to do. 
Four Elements of an OBLIGATION: 


1. Active Subject — called the obligee or creditor; the possessor of a right; he in whose 
favour the obligation is constituted. 


2. Passive Subject — called the obligor or the debtor; he who has the duty of giving, doing, 
or not doing. 


3. Object or Prestation — the subject matter of the obligation. 
4. Efficient Cause — the vinculum or the juridical tie; the reason why the obligation exists. 


A prestation is an obligation; more specifically, it is the subject matter of an obligation — and may 
consist of giving a thing, doing or not doing a certain act. 


NOTE: The law speaks of an obligation as a juridical necessity to comply with a prestation. 
There is a juridical necessity for non-compliance can result in juridical or legal sanction. 


KINDS of OBLIGATIONS: 
From the viewpoint of “sanction”: 


1. Civil Obligation — the sanction is judicial process 

2. Natural Obligation — the duty not to recover what has voluntarily been paid although 
payment was no longer required. The essential element is ‘voluntariness”. 

3. Moral Obligation — the sanction here is conscience or morality; or the law of the church. 


From the viewpoint of “subject matter’: 


1. Real Obligation — the obligation to give 
2. Personal Obligation — the obligation to do or not do. 


From the “affirmativeness and negativeness of the obligation”: 


1. Positive or Affirmative Obligation — the obligation to give or to do 
2. Negative Obligation — the obligation not do (which naturally includes “not to give”) 


From the viewpoint of “persons obliged’: 


1. Unilateral Obligation — where only one of the parties is bound. (NOTE: Every obligation 
has two parties; if only one of them is bound, we have a unilateral obligation.) 

2. Bilateral Obligation — where both parties are bound. 
Two Kinds of Bilateral Obligation: 
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a. Reciprocal Obligation — the performance of an obligation is conditioned on the 
simultaneous fulfilment of the other obligation. 

b. Non-Reciprocal Obligation — where the performance by one is not dependent on the 
performance by the other. 


Article 1157. Obligations arise from: 


(1) Law; 

(2) Contracts; 

(3) Quasi-contracts; 

(4) Acts or omissions punished by law; and 
(5) Quasi-delicts. 


FIVE SOURCES OF OBLIGATION: 


1. Law — like the duty to pay taxes and to support one’s family. 

2. Contracts — like the duty to repay loan by virtue of an agreement. 

3. Quasi-Contracts — like the duty to refund an over change of money because of the 
quasi-contract of solutio indebiti or undue payment. 

4. Crimes or acts or omissions punished by law — like the duty to return a stolen carabao. 

5. Quasi-Delicts or TORTS - like the duty to repair damage due to negligence. 


NOTE: The enumeration by the law is exclusive; hence, no obligation exists if its source is not 
one of those enumerated under Article 1157 of the New Civil Code of the Philippines. 


Article 1158. Obligations derived from law are not presumed. Only those expressly determined in 
this Code or in special laws are demandable, and shall be regulated by the precepts of the law which 
establishes them; and as to what has not been foreseen, by the provisions of this Book. 


OBLIGATION EX LEGE 


No agreement is necessary before obligation ex lege can arise, but of course the law steps in only 
because of human actuations. 


The law says “obligations derived from law are not presumed’. This means that the obligation must 
be clearly (expressly or impliedly) set forth in the law (the Civil Code or Special Laws). 


Civil Code versus Special Laws 


If regarding an obligation ex lege, there is a conflict between the new Civil Code and a special law, 
the latter prevails unless the contrary has been expressly stipulated in the new Civil Code. 


Article 1159. Obligations arising from contracts have the force of law between the contracting 
parties and should be complied with in good faith. 
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OBLIGATION EX-CONTRACTU 


While obligations arising from contract have the force of law between the parties, this does not mean 
that the law is inferior to contracts. This is because before a contract can be enforced, it must first be 
valid, and it cannot be valid if it is against the law. Moreover, the right of the parties to stipulate is 
limited by law. Hence, Article 1306. The contracting parties may establish such stipulations, 
clauses, terms and conditions as they may deem convenient, provided they are not contrary to law, 
morals, good customs, public order, or public policy. 


As long as Article 1306 is complied with, the contract should be given effect, even if at the time it 
was entered into, no legal provision exists governing it. 


NOTE: Neither party may unilaterally and upon his own exclusive volition, escape his obligation 
under the contrast, unless the other party assented thereto, or unless for causes sufficient in law and 
pronounced adequate by a competent tribunal. 


“Compliance in Good Faith” — means that we must interpret “not by the letter that killeth but by the 
spirit that giveth life.” 


NOTE: In contracts where public interest is involved (as in the case of labor agreements), the 
government has a right to intervene for the protection of the whole. 


Obligation versus Contract 


Obligation is the result of a contract or some other source. Hence, while a contract, if valid, always 
results in obligation, not all obligations come from contracts. 


A contract always presupposes a meeting of the minds; this is not necessarily true for all kinds of 
obligations. 


Article 1160. Obligations derived from quasi-contracts shall be subject to the provisions of Chapter 
1, Title XVII, of this Book. 


QUASI-CONTRACTS 


A quasi-contract is that juridical relation resulting from a lawful, voluntary and unilateral act, and 
which has for its purpose the payment of indemnity to the end that “no one shall be unjustly enriched 
or benefited at the expense of another”. (Article 2142, NCC) 


Two Kinds of Quasi-Contract 


1. Negotiorium Gestio (Unauthorized Management) — This takes place when a person 
voluntarily takes charge of another’s abandoned business or property without the owner’s 
authority. Reimbursement must be made to the gestor for necessary and useful expenses, 
as a rule. 


2. Solutio Indebiti (Undue Payment) — This takes place when something is received when there 
is no right to demand it and it was unduly delivered thru mistake. The recipient has the duty 
to return it. 


Requisites for Solutio Indebiti: 
a. He who paid was NOT under obligation to do so; 
b. The payment was made by reason of an essential mistake of fact. 
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NOTE: A quasi-contract is NOT considered an implied contract because there is NO meeting of the 
minds in quasi-contracts. 


Article 1161. Civil obligations arising from criminal offenses shall be governed by the penal laws, 
subject to the provisions of article 2177, and of the pertinent provisions of Chapter 2, Preliminary 
Title, on Human Relations, and of Title XVIII of this Book, regulating damages. 


OBLIGATIONS EX DELICTO/EX MALEFICIO 


Governing Rules: 
1. Pertinent provisions of the Revised Penal Code and other penal laws, subject to the 
provisions of Article 2177 of the Civil Code; 
2. Chapter 2, Preliminary Title, on Human Relations of the Civil Code; 
3. Title 18 of Book VI of the Civil Code on Damages 


BASIS: 


Article 100 of the RPC states that, “Every person criminally liable for a felony is also civilly liable.” 
The reason lies in the fact that oftentimes the commission of a crime causes not only moral evil but 
also material damage. If no material damage is done, civil liability cannot be enforced. 


What Civil Liability Arising from a Crime Includes: 


1. Restitution 
2. Reparation of the damage caused 
3. Indemnification for consequential damages 


NOTE: Civil liability arising from a crime is not governed by the Civil Code but by Articles 100-111 of 
the Revised Penal Code. 


Effect of Acquittal in Criminal case to his Civil Liability: 


1. If the reason why there was an acquittal was because the accused could not have committed 
the act, no civil action can later on be brought. 

2. If the reason for the acquittal was because of an exempting circumstance, he would still be 
civilly liable. 

3. If there is an independent civil action allowed by the law, civil liability will arise if the action is 
instituted and the defendant's civil liability is proved by mere preponderance of evidence. 


NOTE: Affidavits of Desistance such as an express pardon in private crimes after filing of the 
criminal case, do not justify the dismissal of a criminal complaint. 


NOTE: In criminal case, civil liability may be claimed even if there is no specific allegation of 
damages in the information or complaint that has been filed. 


Article 1162. Obligations derived from quasi-delicts shall be governed by the provisions of Chapter 
2, Title XVII of this Book, and by special laws. 


QUASI-DELICTS (Tort or Culpa Acquiliana) 
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A quasi-delict is a fault or act of negligence (or omission of care) which causes damages to another, 
there being no pre-existing contractual relations between the parties. 


Culpa Acquiliana (Quasi-Delicts) can refer to acts which are criminal in character, whether the same 
be voluntary or negligent. 


Negligence Defined 


Negligence is the failure to observe, for the protection of the interests of another person, that degree 
of care, precaution, and vigilance which the circumstances justly demand, whereby such other 
person suffers injury. 


As defined in the Civil Code, negligence is the omission of the diligence which is required by the 
circumstances of person, place, and time. Thus, negligence is a question of fact. 


Requirement before a Person can be held Liable for Quasi-Delict (3): 


1. There must be fault or negligence attributable to the person charged; 

2. There must be damage or injury; 

3. There must be a direct relation of cause and effect between the fault or negligence on the 
one hand and the damage or injury on the other hand (proximate cause). 


PROXIMATE CAUSE - is that adequate and efficient cause, which in the natural order of 
events necessarily produces the damages or injury complained of. 


NOTE: There are instances when “although there is damage, there is no legal injury or wrong — 
damage without legal injury. 


CHAPTER 2 
Nature and Effect of Obligations 


Article 1163. Every person obliged to give something is also obliged to take care of it with the 
proper diligence of a good father of a family, unless the law or the stipulation of the parties requires 
another standard of care. 


DUTY TO EXERCISE DILIGENCE 


This is the first effect of an obligation — to deliver a determinate thing (as distinguished from a 
generic thing — or one of a class) — namely — the duty to exercise proper diligence. 


Diligence Needed: 


1. That which is required by the nature of the obligation and corresponds with the 
circumstances of person, time, and place. This is really diligence of a good father of a family. 

2. However, if the law or contract provides for a different standard of care, said law or 
stipulation must prevail. 


Article 1164. The creditor has a right to the fruits of the thing from the time the obligation to deliver it 
arises. However, he shall acquire no real right over it until the same has been delivered to him. 
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WHEN CREDITOR IS ENTITLED TO THE FRUITS 


Personal Right — is called “jus in personam” or “jus ad rem”; a personal right is power demandable 
by one person of another — to give, to do, or not to do. 


Real Right — is a “jus in re”; a real right is a power over a specific thing (as in ownership or 
possession) and is binding on the whole world. 


NOTE: In the case of a purchase of land, for example, before the land is delivered, the proper 
remedy of the buyer (since he is not yet the owner) is to compel specific performance and delivery 
and not an accion reivindicatoria (for the latter presupposes ownership). 


Kinds of Delivery 


1. Actual Delivery (Tradition or Material Delivery) — where physically, the property changes 
hands. 


2. Constructive Delivery — that where the physical transfer is implied. This is done by; 


a. Symbolical Tradition — as when the keys of a bodega are given. 

b. Delivery by Mere Consent or the Pointing Out of an Object 

c. Delivery by Short Hand (Traditio Brevi Manu) — that kind of delivery whereby a possessor 
of a thing, not as an owner, becomes the possessor as owner. 

d. Opposite of Traditio Brevi Manu — the delivery, whereby a possessor of thing as an 
owner, retains possession of the thing no longer as an owner, but in some other 
capacity. 

e. Tradition by the Execution of Legal Forms and Solemnization — like the execution of a 
public instrument selling land. 


When Does the Obligation to Deliver Arise? 
Answer: It depends. 
a. If there is no term or condition, then from the perfection of the contract. 
b. If there is a term or condition, then from the moment the term arrives or the condition 


happens. 


Article 1165. When what is to be delivered is a determinate thing, the creditor, in addition to the right 
granted him by article 1170, may compel the debtor to make the delivery. 


If the thing is indeterminate or generic, he may ask that the obligation be complied with at the 
expense of the debtor. 


If the obligor delays, or has promised to deliver the same thing to two or more persons who do not 
have the same interest, he shall be responsible for any fortuitous event until he has effected the 
delivery. 


SPECIFIC OR DETERMINATE THINGS 


A thing is said to be specific or determinate when it is capable of a particular designation. 
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GENERIC OR INDETERMINATE THINGS 

A thing is generic or indeterminate when it refers only to a class, to a genus, and cannot be pointed 
out with particularity. 

Effect of Fortuitous Events 


a. A specific obligation, that is, an obligation to deliver a specific thing is, as a rule, extinguished 
by a fortuitous event or act of God. 


b. Upon the other hand, generic obligations are never extinguished by fortuitous events. 


Two Instances where Fortuitous Event does not exempt: 


1. If the obligor delays 
2. If the obligor is guilty of bad faith 


ORDINARY DELAY versus DEFAULT (Legal Delay): 
Ordinary Delay — this is merely non-performance at the stipulated time. 
Default — is that delay which amounts to a virtual non-fulfilment of the obligation. 


As a rule, to put a debtor in default, there must be a demand for fulfilment, the demand being either 
judicial or extrajudicial. 


Remedies of the Creditor when the Debtor Fails to Comply with his Obligation: 


1. Demand specific performance or compliance of the obligation. This is true whether the 
obligation be generic or specific. 


2. Demand rescission or cancellation (in some cases). 


3. Demand damages either with or without either of the first two (1 or 2). 


NOTE: Mere pecuniary inability to pay does not discharge an obligation to pay, nor does it constitute 
any defense to a decree for specific performance. 


Article 1166. The obligation to give a determinate thing includes that of delivering all its accessions 
and accessories, even though they may not have been mentioned. 


WHAT THE OBLIGATION TO GIVE A DETERMINATE THING INCLUDES: 

If I am obliged to deliver a determinate or particular thing, | must also give the accessories. If | am 
obliged to deliver a land, | must give also the accessions (like the building constructed thereon). 
This true even if no mention of them was made in the contract. 


ACCESSORIES - those joined to or included with the principal for the latter’s better use, perfection, 
or enjoyment. 
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Example: the keys to a house 
The dishes in restaurant 


ACCESSIONS - additions or improvements upon a thing. These include alluvium and whatever is 
built, planted, or sown on a person’s parcel of land. 


EFFECT OF STIPULATION: 
Of course, if there is a stipulation to said effect, accessions and accessories do not have to be 
included. 


Article 1167. If a person obliged to do something fails to do it, the same shall be executed at his 
cost. (Positive Personal Obligation — to do) 


This same rule shall be observed if he does it in contravention of the tenor of the obligation. 
Furthermore, it may be decreed that what has been poorly done be undone. 


REMEDIES OF THE CREDITOR IF DEBTOR FAILS TO DO 


1. To have the obligation performed (by himself or another) at the debtor’s expense (only if 
another can do the performance; 

2. Also to obtain damages. Damages alone cannot substitute for performance if owners can do 
it; if purely personal or special, only damages may be asked, unless substitution is permitted. 


When Thing may be Ordered Undone: 


1. If made poorly — here performance by another and damages may be demanded. 
2. If the obligation is a negative one — provided the undoing is possible. 


Article 1168. When the obligation consists in not doing, and the obligor does what has been 
forbidden him, it shall also be undone at his expense. (Negative Personal Obligation) 


Remedies of the Creditor when the Debtor Violates Negative Personal Obliagtion: 
1. The creditor can demand that the act be undone at the expense of the debtor. 
2. Plus Damages. 


Article 1169. Those obliged to deliver or to do something incur in delay from the time the obligee 
judicially or extrajudicially demands from them the fulfillment of their obligation. 


However, the demand by the creditor shall not be necessary in order that delay may exist: 


(1) When the obligation or the law expressly so declare; or 

(2) When from the nature and the circumstances of the obligation it appears that the designation of 
the time when the thing is to be delivered or the service is to be rendered was a controlling motive 
for the establishment of the contract; or 

(3) When demand would be useless, as when the obligor has rendered it beyond his power 

to perform. 


In reciprocal obligations, neither party incurs in delay if the other does not comply or is not ready to 


comply in a proper manner with what is incumbent upon him. From the moment one of the parties 
fulfills his obligation, delay by the other begins. 
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RULES TO PUT DEBTOR IN DEFAULT 
General Rule: 
To put a debtor in default, as a rule, DEMAND is needed. 


Two Kinds of Demand: 
1. Judicial Demand — as when a complaint for specific performance is filed. 
2. Extrajudicial Demand — without court proceedings. 


Exceptions: 
When demand is not necessary to put debtor in demand: 


1. When the law so provides 

2. When the obligation expressly so provides 
NOTE: The mere fixing of a period is not enough. There must be a provision that if payment 
is not made when due, default or liability for damages or interests automatically arises. 

3. When time is of the essence of the contract or when the fixing of time was the controlling 
motive for the establishment of the contract. 
NOTE: It is not necessary for the contract to categorically state that time is of the essence; 
the intent is sufficient as long as that it is implied. 

4. When demand would be useless, as when the obligor has rendered it beyond his power to 
perform. 

5. When the obligor has expressly acknowledged that he really is in default. 
NOTE: His mere asking of an extension of time is not an express acknowledgement of the 
existence of default on his part. 


Different Kinds of MORA (Default); 


1. Mora Solvendi — default on the part of the debtor 
a. Mora Solvendi Ex Re — debtor’s default in real obligations 
b. Mora Solvendi Ex Persona — debtor’s default in personal obligations 


2. Mora Accipiendi — default on the part of the creditor 


3. Compensatio Mora — when in reciprocal obligation both parties are in default; here it is as if 
neither is in default. 


Mora Solvendi (Default on the Part of the Debtor) 
NOTE: There is no Mora Solvendi in negative obligations and in natural obligations. 
Requisites: 


1. The obligation must be due, enforceable, and already liquidated or determinate in amount. 
2. There must be non-performance. 
3. There must be a demand, unless the demand is not required. 
NOTE: When demand is necessary, proof of it must be shown by the creditor. 
4. The demand must be for the obligation that is due. 


Effects of Mora Solvendi: 
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1. If the debtor is in default, he may be liable for interest or damages. 

2. He may also have to bear the risk of loss. 
NOTE: In both cases (1 and 2), it is, however, essential that his being in default is 
attributable to his own fault. 

3. He is liable even for a fortuitous event, although damages here may be mitigated if he can 
prove that even if he had not been in default, loss would have occurred just the same. 


NOTE: In purchase by instalments, default in the payment of one instalment does not mean default 
in the whole amount. If there is an acceleration clause, all that happens will be that the whole 
amount becomes due. And demand is still necessary to put the debtor in default. 


Mora Accipiendi (Default on the Part of the Creditor) 


The creditor is guilty of default when he unjustifiably refuses to accept payment or performance at 
the time said payment or performance can be done. 


If an obligation arises ex delicto (as the result of a crime), the debtor-criminal is responsible for loss 
even though this be through a fortuitous event, unless the creditor is in mora accipiendi. “When the 
debt of a thing certain and determinate proceeds from a criminal offense, the debtor shall not be 
exempted from the payment of its price, whatever may be the cause for the loss, unless the thing 
having been offered by him to the person who should receive it, the latter refused without justification 
to accept it.” 


Remedies of the Debtor-Criminal if Creditor is in Mora Accipiendi: 


1. He must consign the thing to the court (expenses chargeable to the creditor; or 
2. He can keep the thing to himself. In this instance, he should still exercise diligence and care, 
but this time, he would not be liable for loss due to fortuitous event. 


Reciprocal Obligations: 


Reciprocal obligations depend upon each other for performance. For example, in SALE, the buyer 
must pay and the seller must deliver. 


In here, performance may be set on different dates. If the performance is not set on different dates, 
either by law, or contract, or custom, it is understood that performance must be simultaneous. 
Hence, one party cannot demand performance by the other, if the former himself cannot perform. 
And when neither has performed, there is compensation morae (default on the part of both parties, 
so it is as if no one is in default). If one party performs, and the other does not, the latter world be in 
default. 


NOTE: In reciprocal obligations, default on the part of one begins only from the moment the other 
party fulfills what is incumbent upon him or her. 


When Damages or Interest May Be Lost: 


A creditor entitled to damages or interest because of MORA may lose the same: 
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1. Ifthe principal obligation is allowed to lapse by prescription; 
2. If the damages or interest are allowed to prescribe; 
3. Ifthe damages or interest are condoned (waived or remitted). 


NOTE: 


If a debt is not paid at the stipulated period, INTEREST (as damages) should be charged not from 
the date of maturity but from the time the judicial action is filed, in case no extrajudicial demand was 
made. 


NOTE: 


A debtor who incurs in delay or default is liable for damages plus interest, generally from extrajudicial 
demand or judicial demand in the form of interest. 


Article 1170. Those who in the performance of their obligations are guilty of fraud, negligence, or 
delay, and those who in any manner contravene the tenor thereof, are liable for damages. 


GROUNDS FOR LIABILITY in the PERFORMANCE OF OBLIGATIONS: 


1. Fraud (deceit or dolo) (intentional evasion of fulfilment) 
2. Negilgence (fault or culpa) 


3. Default (or Mora) (if imputable to debtor) 
4. Violation of the terms of the obligation (unless excused in proper cases by fortuitous events) 


NOTE: The following do not excuse fulfilment: 


1. Increase in cost of performance; 

2. Poverty; 

3. War between the subject of neutral country and the subject of a country at war, as long as 
substantial compliance can still be done. 


LABILITY FOR DAMAGES: 


Those liable under Article 1170 should pay damages, but generally only if from the breach of 
contract, prejudice or damage was caused. Damages should be paid by those responsible for them. 


KINDS of DAMAGES: (M.E.N.T.A.L) 


1. Moral Damages — for mental and physical anguish 

2. Exemplary Damages — corrective or to set an example 

3. Nominal Damages - to vindicate a right; when no other kind of damages may be recovered; 
the assessment of which is left to the discretion of the court. 

4. Temperate Damages — when the exact amount of damages cannot be determined 

5. Actual Damages -— actual losses as well as unrealized profit 

6. Liquidated Damages — predetermined beforehand; by agreement 


Damages in Monetary Obligation: 


1. That agreed upon; 
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2. In the absence of agreement, the legal rate of interest. If a contract of simple loan stipulates 
the time when the interest will be counted, said stipulated time controls. 


Article 1171. Responsibility arising from fraud is demandable in all obligations. Any waiver of an 
action for future fraud is void. 


LIABILITY FOR FRAUD OR DOLO 


According to time of commission, fraud may be: 
1. PAST FRAUD — which may be waived 
2. FUTURE FRAUD — which cannot be void; any stipulation thereto is void. 


According to meaning, fraud may be: 
1. FRAUD IN OBTAINING CONSENT — may be causal or merely incidental 
2. FRAUD IN PERFORMING A CONTRACT — 
a. Causal Fraud 
b. Incidental fraud 


NOTE: While causal fraud is so important, a fraud that vitiates consent (allowing therefore 
annulment), incidental fraud is not important. 


Article 1172. Responsibility arising from negligence in the performance of every kind of obligation is 
also demandable, but such liability may be regulated by the courts, according to the circumstances. 


STIPULATIONS REGARDING NEGLIGENCE (Future Negligence) 


RULE #1: GROSS Negligence can never be excused in advance for this would be contrary to public 
policy. 


RULE #2: SIMPLE Negligence may in certain cases be excused or mitigated. 


FRAUD versus NEGLIGENCE 


FRAUD (DOLO) NEGLIGENCE (CULPA) 
1. There is DELIBERATE intention to cause 1. Although VOLUNTARY (that is, not done 
damage or prejudice. thru force), still there is NO deliberate 


intent to cause damage. 


2. Liability arising from fraud or dolo cannot 2. Liability due to negligence or culpa may 
be mitigated or reduced by courts. be reduced in certain cases. 

3. Waiver of an action to enforce liability 3. Waiver of an action to enforce liability 
due to future fraud is void. due to future culpa or negligence may in 


a certain sense be allowed. 


Rule in Contracts of Adhesion: 
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There is greater freedom to stipulate on negligence if the parties are on equal plane, not where they 
are obviously in unequal positions (CONTRACTS of ADHESION) such as in the case of employment 


or transportation contracts. 


NOTE: STIPULATIONS ON NEGLIGENCE must be strictly construed against the party stipulated in 
a higher or more advantageous position. 


KINDS of NEGLIGENCE (CULPA) — According to Source of Obligation 


1. CULPA CONTRACTUAL - contractual negligence; or that which results in a breach of 


contract. 


2. CULPA AQUILIANA - civil negligence; or tort; or quasi-delict 


3. CULPA CRIMINAL — criminal negligence; or that which results in the commission of a crime 


ore delict. 


CULPA CONTRACTUAL 


Negligence is merely incidental, 
incident to the performance of 
an obligation already existing 
because of a contract. 


There is a __ pre-existing 
obligation (a contract, either 
express or implied). 


Proof Needed — preponderance 
of evidence 


DEFENSE of GOOD Father of 
a Family in the selection and 
supervision of employees is 
NOT a proper complete 
defense in culpa contractual 
(though this may mitigate 
damages). Here we follow the 
RULE of RESPONDEAT 
SUPERIOR or Command 
Responsibility or the Master 
and Servant Rule. 


CULPA AQUILIANA 


Negligence here is direct, 
substantive, and independent. 


There is NO pre-existing 
obligation (except of course the 
duty to be careful in all human 
actuations). 


Proof Needed — preponderance 
of evidence 


DEFENSE of GOOD Father of 
a Family, etc., is a proper and 
complete defense (in so far as 
employers or guardians are 
concerned) in culpa aquiliana. 


CULPA CRIMINAL 


Negligence here is direct, 
substantive, and independent 
of a contract. 

There is NO pre-existing 


obligation (except the duty not 
to harm others). 


Proof Needed in a Crime — 
proof of guilt beyond 
reasonable doubt 


DEFENSE of GOOD Father of 
a Family is not a proper 
defense in culpa criminal. Here 
the employee’s guilt is 
automatically the employers 
civil guilt, if the former is 
insolvent. 
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As long as it is proved that 
there was a contract and that it 
was carried out, it is 
PRESUMED that the debtor is 
at fault, and it his duty to prove 
that there was no negligence in 


Ordinarily, the victim has to 
prove the negligence of the 
defendant. This is because his 
action is based on alleged 
negligence on the part of the 
defendant. 


Accused is presumed to be 
innocent until the contrary is 
proved, so the prosecution has 
the burden of proving the 
negligence of the accused. 


carrying out the terms of the 
contract. 


Under the MASTER and SERVANT RULE, the liability of the owner-operators is not subsidiary but 
direct and immediate. The negligence of the servant in contractual obligations is the negligence of 
the master. The MASTER and SERVANT RULE is also known as the DOCTRINE OF 
“RESPONDEAT SUPERIOR”. Under this rule, the master, to escape liability, cannot put up the 
defense of a good father of a family in the selection and supervision of employees (except to 
mitigate said liability, if this defense is duly proved). 


NOTE: 


Negligence is a question depending upon the facts of each particular case; indeed, it is a queation of 
fact. 


Article 1173. The fault or negligence of the obligor consists in the omission of that diligence which is 
required by the nature of the obligation and corresponds with the circumstances of the persons, of 
the time and of the place. When negligence shows bad faith, the provisions of Articles 1171 (making 
the obligation demandable at once) and 2201, paragraph 2 (the obligor shall be responsible for all 
damages which may be reasonably attributed to the non-performance of the obligation) shall apply. 


If the law or contract does not state the diligence which is to be observed in the performance, that 
which is expected of a good father of a family shall be required. 


DEGREES OF CULPA (Negligence) Under Roman Law: 


1. CULPA LATA - grave negligence 
2. CULPA LEVIS - ordinary negligence 
3. CULPA LEVISSIMA - slight negligence 


Under the Roman Law: 
1. If slight diligence is required, it is only grave negligence that will make the debtor liable. 
2. If ordinary diligence is required, it is ordinary negligence that will make the debtor liable. 
3. If great diligence is required, even slightest negligence will make the debtor liable. 


Note: The classification above has not been followed in the Civil Code because today there are very 
many kinds or degrees of diligence required. 


KINDS OF DILIGENCE Under the CIVIL CODE: 
1. That agreed upon by the parties 
2. Inthe absence of any agreement, that required by law (particular provision) 


3. In the absence of any law imposing the diligence required, that expected of a good father of 
a family (bonum pater familia) 
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Article 1174. Except in cases expressly specified by the law, or when it is otherwise declared by 
stipulation, or when the nature of the obligation requires the assumption of risk, no person shall be 
responsible for those events which could not be foreseen, or which, though foreseen, were 
inevitable. 


RULES IN CASE OF FORTUITOUS EVENTS 


General Rule: No liability for fortuitous event (caso fortuito) (that which could not be foreseen, or 
that which even if foreseen, was inevitable). 


Excaptions: The debtor is responsible for fortuitous event in the following cases: 


1. When expressly declared by law (such as when the possessor is in bad faith (Art. 552 of the 
Civil Code or is in default Art. 1165 of the Civil Code) 


2. When expressly declared by stipulation or contract 


3. When the nature of the obligation requires the assumption of risk. (DOCTRINE OF 
CREATED RISK) 


Concept of FORTUITOUS EVENT (as an ACT of GOD) 


To exempt the obligor from liability for a breach of an obligation due to “ACT of GOD’, the following 
must concur: 


(ESSENTIAL CHARACTERISTICS OF FORTUITOUS EVENT) 


1. The cause of the breach of the obligation must be independent of the will of the debtor; 

2. The event must be either unforeseeable or unavoidable; 

3. The event must be such as to render it impossible for the debtor to fulfil his obligation in a 
normal manner; 

4. The debtor must be free from any participation in, or aggravation of, the injury to the creditor. 


An ACT OF GOD is an accident, due directly and exclusively to natural causes without human 
intervention, which by no amount of foresight, pains of care, reasonably to have been expected, 
could have prevented. 


FORCE MAJEURE 


Like war or armed robbery; but if the war had already broken out before the contract was entered 
into, the war cannot be considered unforeseen. 


NOTE: One who negligently creates a dangerous condition cannot escape liability for the natural and 


probable consequence thereof, although the act of a third person, or an act of God for which he is 
not responsible, intervenes to precipitate the loss. 


RULES IN CASE OF COMBINATION OF FORTUITOUS EVENT AND NEGLIGENCE (on the part 
of the debtor): 
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Rule #1: If the fortuitous event was the proximate cause, the obligation is extinguished. 
Rule #2: If the negligence was the proximate cause, the obligation is NOT extinguished. It is 
converted into a monetary obligation for damages. 

Article 1175. Usurious transactions shall be governed by special laws. 

USURY, defined: 


It is contracting for or receiving something in excess of the amount allowed by law for the loan or use 
of money, goods, chattels, or credits. In other words, usury is the exaction excessive interest. 


TWO KINDS OF INTEREST: 
1. Moratory Interest — for the use of money 
2. Compensatory Interest — interest given by way of damages; it compensates the damage 
caused. 


NOTE; Interest will now depend on the mutual agreement of the borrower and lender. 


Article 1176. The receipt of the principal by the creditor without reservation with respect to the 
interest, shall give rise to the presumption that said interest has been paid. 


The receipt of a later installment of a debt without reservation as to prior installments, shall likewise 
raise the presumption that such installments have been paid. 


Receipt of Principal without Reservation as to Interest: 

It shall give rise to the presumption that said interest has been paid already. This is because under 
Article 1253 of the Civil Code, payment of the interest as a rule precedes payment of the principal. 
Of course, Article 1176 establishes merely rebuttable, not a conclusive presumption. 

Receipt of a Later Installment: 

It shall give rise to the presumption that earlier installments have already been paid. For example, if 
a creditor receives the fourth installment of a debt, it is under stood that the first three installments 
have been paid. 

For the presumption to apply, it is not enough that the receipt for the installment paid be dated; it 


must also specify that the receipt is for the payment of a particular installment due, for example, for a 
certain month. 


Article 1177. The creditors, after having pursued the property in possession of the debtor to satisfy 
their claims, may exercise all the rights and bring all the actions of the latter for the same purpose, 
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save those which are inherent in his person; they may also impugn the acts which the debtor may 
have done to defraud them. 


RIGHTS OF CREDITORS: 
1. Exact payment 
2. Exhaust debtor’s property, generally by attachment (except properties exempted by the law) 
3. Subrogatory Action — to exercise all rights and actions except those inherent in the person 


Examples of Rights Inherent in the person of the Debtor which therefore cannot be exercised 
by the Creditors: 

a. The right to existence (thereby, exempting from the reach of creditors, whatever he may 
be receiving as support) 

Rights or Relations of a Public Character (like positions in the government) 

Rights of an Honorary Character like a doctor’s degree. 

Rights pertaining to the affairs of the home and of the family 

Rights granted by law only to the debtor such as the action to revoke a donation on the 
ground of ingratitude 

Right to appear in court proceedings. 


paos 


m 


4. Accion Pauliana — impugn or rescind acts or contracts done by the debtor to defraud 
creditors. 


Extent of Debtor’s Liability: 


The debtor is liable with all his property, present and future, for the fulfilment of his obligations 
subject to exemptions provided by law. 


Article 1178. Subject to the laws, all rights acquired in virtue of an obligation are transmissible, if 
there has been no stipulation to the contrary. 


RULES ON TRANSMISSIBLITY OF RIGHTS: 
General Rule: Rights are transmissible. 
Exceptions: When rights are not transmissible: 
1. If the law provides otherwise; 
2. If the contract provides otherwise; 


3. If the obligation is purely personal. 


NOTE: Instransmissibility by contractual stipulation, being the exception to the rule, must be clearly 
proved. 


CHAPTER 3 
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Different Kinds of Obligations 


CLASSIFICATION OF OBLIGATION: 


A. According to the PRIMARY CLASSIFICATION of the Civil Code: 


Pure vs. Conditional 

Pure vs. Obligation with a Period or Term 

Alternative or Facultative Obligation vs. Conjunctive 

Joint Obligation vs. Solidary Obligation 

Divisible Obligation vs. Indivisible Obligation 

Obligation with a Penal Clause vs. Without a Penal Clause 


B. According to the SECONDARY CLASSIFICATION of the Civil Code: 


OarRowns 


Unilateral Obligations vs. Bilateral Obligations 
Real Obligation vs. Personal Obligation 
Determinate vs. Generic 

Positive Obligation vs. Negative Obligation 
Legal, Conventional, Penal Obligations 

Civil and Natural Obligations 


C. According to Sanchez Roman: 


1. 


Natural Obligation — according to natural law 
Civil Obligation — according to civil law 
Mixed Obligation — according to both natural and civil laws 
Unilateral, Bilateral 
Individual, Collective 
Joint, Solidary 
Specific, Generic 
Positive, Negative 
Real, Personal 
Possible, Impossible 
Divisible, Indivisible 
Principal, Accessory 
Conjunctive — demandable at the same time 


Simple, Compound istributive — either alternaitve or facultative 


D. According to DEFECTS: 


1. 
2. 


Valid Obligation 

Defective Obligations 

- Rescissible Obligations 

- Viodable Obligations 

- Unenforceable Obligations 
- Void Obligations 


PURE AND CONDITIONAL OBLIGATIONS 
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Article 1179. Every obligation whose performance does not depend upon a future or uncertain 
event, or upon a past event unknown to the parties, is demandable at once. (Pure Obligation) 


Every obligation which contains a resolutory condition shall also be demandable, without prejudice to 
the effects of the happening of the event. 


PURE OBLIGATION - one without a condition or a term; hence, demandable at once, provided 
there will be absurdity. 


CONDITIONAL OBLIGATION - when the obligation has a condition 
Example: | will buy your land if you pass the last bar examinations. 


CONDITION: It is an uncertain event which wields an influence on a legal relationship. A condition is 
really a FUTURE and CERTAIN event, not a future or uncertain event. 


TERM OR A PERIOD: That which necessarily must come (like year 2009), whether the parties know 
when it will happen or not (like death, since this is sure). 


WHEN AN OBLIGATION IS DEMANDABLE AT ONCE: 


1. When it is a pure obligation 
2. Orwhen it has a resolutory condition 


Example of an Obligation with Resolutory Condition: 
| will give you my car, but you should not marry Maria this year. 
Effect: This is demandable now. 


CLASSIFICATION OF CONDITIONS: 


1. Suspensive Condition — the happening of the condition gives rise to the obligation 
Resolutory Condition — the happening of the condition extinguishes the obligation. 


2. Potestative Condition — depends upon the will of the debtor; considered void. 
Casual Condition — depends on chance or hazard or the will of a third person 
Mixed Condition — depends partly on the will of one of the parties and partly on chance or the 
will of a third person. 


3. Divisible Condition — capable of partial performance 
Indivisible Condition — not capable of partial performance because of the nature of the thing, 
or because of the intention of the parties. 


4. Positive Condition — an act is to be performed 
Negative Condition — something will be omitted. 


5. Express Condition — the condition is stated. 
Implied Condition — the condition is merely inferred. 


6. Possible Condition — capable of fulfilment in nature and in law. 
Impossible Condition — not capable of fulfilment due to nature or due to operation of the law 
or morals or public policy or due to the contradiction in its terms. 
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7. Conjunctive Condition — if all the conditions must be performed. 
Alternative Condition — if only a few of the conditions have to be performed. 


Article 1180. When the debtor binds himself to pay when his means permit him to do so, the 
obligation shall be deemed to be one with a period, subject to the provisions of article 1197. 
(POTESTATIVE OBLIGATION) 


In this kind of obligation, the condition depends solely upon the will of the debtor and therefore 
apparently void under Article 1182 of the Civil Code. 


Similar Phrases: 
1. “when my means permit to do so” 
2. “when I can afford it” 
3. “when I am able to” 
4. “when I have money” 


LEGAL BASIS FOR THE VOID VOIDNESS OF POTESTATIVE OBLIGATION: 

Article 1182. When the fulfillment of the condition depends upon the sole will of the debtor 
(potestative condition), the conditional obligation shall be void. If it depends upon chance or upon the 
will of a third person (casual or mixed condition), the obligation shall take effect in conformity with the 
provisions of this Code. 


This Article deals with 3 Kinds of Conditions: 
1. Potestative Condition (Facultative Condition) 


a. Potestative on the Part of the DEBTOR 
RULE 1: If the condtion is suspensive, both the obligation and the condition are void, for 
the obligation is really illusory. 


RULE 2: If the condtion is resolutory, a condition both potestative and resolutory may be 
valid even if the condition is made to depend upon the will of the obligor. 


Example: | will employ you now as my superintendent in the factory, but it is understood 
that if for any reason the machinery which | ordered from the United States will not arrive, 
the employment will end. 


b. Potestative on the Part of the CREDITOR — considered valid. 


Example: | will give you P1,000,000 if | can sell my land. 

Effect: While apparently this is a potestative condition, still it is not purely potestative (as 
distinguished from simply potestative) but really a mixed one because the selling would 
depend not only on my desire to sell but also on the availability and willingness of the 
buyer and other circumstances such as price, friendship, or the necessity of transferring 
to a different environment. 


2. Casual Condition 


3. Mixed Condition — The condition being mixed, the contract is valid. 


REMEDY OF THE CREDITOR IN CASE OF POTESTATIVE OBLIGATION 
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Article 1197. If the obligation does not fix a period, but from its nature and the circumstances it can 
be inferred that a period was intended, the courts may fix the duration thereof. 


The courts shall also fix the duration of the period when it depends upon the will of the debtor. 


In every case, the courts shall determine such period as may under the circumstances have been 
probably contemplated by the parties. Once fixed by the courts, the period cannot be changed by 
them. 


The GENERAL RULE therefore, is for the creditor to ask the court first for the fixing of the term, and 
it is only when that the term set arrives that he can demand fulfilment. Any action to recover before 
this is done is PREMATURE. 


Article 1181. In conditional obligations, the acquisition of rights, as well as the extinguishment or 
loss of those already acquired, shall depend upon the happening of the event which constitutes the 
condition. (SUSPENSIVE AND RESOLUTORY CONDITIONS) 


This article treats of: 


1. SUSPENSIVE CONDITIONS - the happening of which will give rise to the acquisition of a 
right. This is also called conditions precedent or conditions antecedent. 


Be it noted that what characterizes an obligation with a suspensive condition is the fact that 
its efficacy or obligatory force is subordinated to the happening of a future and uncertain 
event; if the suspensive condition does not take place, the parties would stand as if the 
conditional obligation had never existed. 


2. RESOLUTORY CONDITIONS - also called conditions subsequent; here, rights already 
acquired are lost once the condtion is fulfilled. 


Example of a Resolutory Condition: 
| will give you my car nor but should you pass the bar, the donation will not be effective. If 
you pass the bar, you must return the car to me. 


CONDITIONAL PERFECTION OF A CONTRACT: 


If the perfection of a contract depends upon the fulfilment of a condtion, non-fulfilment thereof means 
the non-perfection of the contract since the suspensive condtion should have been first fulfilled. 


Article 1183. Impossible conditions, those contrary to good customs or public policy and those 
prohibited by law shall annul the obligation which depends upon them. (Effect of an Impossible or 
Illegal Condition imposed in an Obligation) 


If the obligation is divisible, that part thereof which is not affected by the impossible or unlawful 
condition shall be valid. (DIVISIBLE OBLIGATION with IMPOSSIBLE or ILLEGAL Conditions) 


The condition not to do an impossible thing shall be considered as not having been agreed upon. 


IMPOSSIBLE CONDITIONS -— because of physical impossibility like to make a dead man alive; or 
because of logical impossibility like to make a circle that is at the same time a square. 


ILLEGAL CONDITIONS - those prohibited by good customs, public policy, prohibited, directly or 
indirectly by law like killing X, a friend. 
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EFFECTS: 


RULE 1: If the condtion is to do an impossible thing BOTH the condition and the obligation are 
VOID. 


RULE 2: if the condtion is to do an illegal thing BOTH the condtion and the obligation are VOID. 


RULE 3: If the condtion is not to do an impossible thing, just disregard the condtion, BUT the 
obligation remains. This becomes a pure and valid obligation. 


RULE 4: if the condition is not to do an illegal thing, BOTH the condition and the obligation are 
VALID 


Article 1184. The condition that some event happen at a determinate time shall extinguish the 
obligation as soon as the time expires or if it has become indubitable that the event will not take 
place. (POSITIVE CONDITIONS) 


Example of a Positive Condition: 


| will give you my land if you marry Maria this year. If by the end of the year, Maria is already dead, 
or you have not yet married her, the obligation is extinguished. 


Effect if Period of Fulfilment is Not Fixed: 


If the period is not fixed in the contract, the court, considering the parties’ intentions, should 
determine what period was really intended. 


Article 1185. The condition that some event will not happen at a determinate time shall render the 
obligation effective from the moment the time indicated has elapsed, or if it has become evident that 
the event cannot occur. (NEGATIVE CONDTIONS) 


If no time has been fixed, the condition shall be deemed fulfilled at such time as may have probably 
been contemplated, bearing in mind the nature of the obligation. 


Example of a Negative Condition: 
| will give you P1,000,000 if by October 21, 2009 you have not yet married Maria. If by said date, you 
are not yet married, or if prior thereto, Maria died, the obligation is effective — in the first case, from 


October 21, 2009, and in the second case, from Maria’s death. 


Article 1186. The condition shall be deemed fulfilled when the obligor voluntarily prevents its 
fulfilment. (CONSTRUCTIVE OR PRESUMED FULFILMENT) 


Example: 

D promised to sell the car to B if C could pass the bar. On the day of examination, D caused C to be 
poisoned and be hospitalized. D is still bound to sell the car. (if, however, it turns out that C was 
really disqualified to take the bar, D is not bound.) 

Reason for the Article: One must not profit by his own fault. 


Requisites: 
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1. Voluntarily made — either maliciously or not, the intent to prevent must be present. If done 
voluntarily for another purpose, this requisites is not present 

2. Actually prevents — intention without prevention, or prevention without intention is not 
sufficient. INTENTION and PREVENTION in the exercise of a lawful right will not render the 
Article applicable. 


Article 1187. The effects of a conditional obligation to give, once the condition has been fulfilled, 
shall retroact to the day of the constitution of the obligation. 


Nevertheless, when the obligation imposes reciprocal prestations upon the parties, the fruits and 
interests during the pendency of the condition shall be deemed to have been mutually compensated. 


If the obligation is unilateral, the debtor shall appropriate the fruits and interests received, unless 
from the nature and circumstances of the obligation it should be inferred that the intention of the 
person constituting the same was different. 


In obligations to do and not to do, the courts shall determine, in each case, the retroactive effect of 
the condition that has been complied with. 


EFFECTS OF FULFILMENT OF SUSPENSIVE CONDITIONS: 
The obligation becomes effective. 
FROM WHAT DAY? 


General Rule: 
The effectivity “retroacts” to the day the obligation was constituted. 


Exception: 

No retroactivity with reference only to fruits or interests and with respect to period of prescription. 
The period of prescription runs from the day the condition was fulfilled, because it can be enforced 
only from said date. 

In UNILATERAL OBLIGATIONS, debtor gets the fruits and interests unless there is contrary intent. 
In RECIPROCAL OBLIGATIONS, the fruits and interests during the pendency of the condition shall 
be deemed to compensate each other (for the purpose of convenience and practical effectiveness 
even though they really be unequal). 

“Fruits” — refer to natural, industrial, and civil fruits (like rent); Article 442 of the Civil Code. 


Natural fruits - are the spontaneous products of the soil, and the young and other 
products of animals. 


Industrial fruits - are those produced by lands of any kind through cultivation or labor. 


Civil fruits - are the rents of buildings, the price of leases of lands and other property and the 
amount of perpetual or life annuities or other similar income. 


Article 1188. The creditor may, before the fulfilment of the condition, bring the appropriate actions 
for the preservation of his right. (TO PRESERVE CREDITOR’S RIGHTS) 
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The debtor may recover what during the same time he has paid by mistake in case of a suspensive 
condition. (RIGHT OF DEBTOR TO RECOVER WHAT WAS PAID BY MISTAKE) 


ACTION TO PRESERVE CREDITOR’S RIGHTS 


Reason: If not allowed to take the appropriate actions, there is a danger the creditor will receive 
nothing, as when the object is deliberately destroyed, or hidden, or alienated. 


“Bring appropriate action” — this means to sue in court. 


Other Appropriate Actions: 
1. Ask for security if the debtor is about to be insolvent 
2. Ask the court to prevent alienation or concealment pendent conditionae 


NOTE: Financial losses will not excuse abolition of the obligation because the obligation to pay 
money is an obligation to give a generic thing. 


RIGHT OF DEBTOR TO RECOVER WHAT WAS PAID BY MISTAKE: 


Reason: What was paid by mistake may be recovered because, after all, the condition may not 
materialize. In the meantime, the debtor has lost the use of the object. It is unfair for the creditor to 
unjustly enrich himself. 


NOTE: The debtor is also entitled to the fruits or legal interest if the creditor be in BAD faith, that is, if 
the creditor knew the payment was being made prior to the fulfilment of the condition. 


NOTE: If payment was NOT by mistake, that it was done deliberately, and the condition is already 
fulfilled, no recovery because of retroactivity. HOWEVER, if the condition is not fulfilled, there should 
be a recovery) for this would be unjust enrichment) unless a pure donation was intended. 


Article 1189. When the conditions have been imposed with the intention of suspending the efficacy 
of an obligation to give, the following rules shall be observed in case of the improvement, loss or 
deterioration of the thing during the pendency of the condition: 


RULES IN CASE OF LOSS, DETERIORATION, OR IMPROVEMENT DURING THE PENDENCY 
OF SUSPENSIVE CONDITION 
(1) If the thing is lost without the fault of the debtor, the obligation shall be extinguished; 


(2) If the thing is lost through the fault of the debtor, he shall be obliged to pay damages; it is 
understood that the thing is lost when it perishes, or goes out of commerce, or disappears in such a 
way that its existence is unknown or it cannot be recovered; 


(3) When the thing deteriorates without the fault of the debtor, the impairment is to be borne by the 
creditor; 


(4) If it deteriorates through the fault of the debtor, the creditor may choose between the rescission 
of the obligation and its fulfilment, with indemnity for damages in either case; 


(5) If the thing is improved by its nature, or by time, the improvement shall inure to the benefit of the 
creditor; 
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(6) If it is improved at the expense of the debtor, he shall have no other right than that granted to the 
usufructuary. 


NOTE: This Article applies only if the suspensive condition is fulfilled and the object is specific (not 
generic). 


LOSS - it is understood that the thing is lost when it perishes; when it goes out of commerce; when 
it disappears in such a way that its existence is unknown; when it disappears in such a way that it 
cannot be recovered. 


EFFECT OF PARTIAL LOSS: 


It may be partial loss: 


1. 


2. 


That would amount to loss important enough to be considered a complete loss (this will be 
determined by the courts); 
That would merely be considered “deterioration” of the thing, in which case the rules on 
deterioration should apply. 


RULES in CASE of LOSS: 


1. If without the fault of the debtor (like in case of fortuitous event) — the obligation will be 
extinguished. 


Reason for the Rule: No one should be liable for a fortuitous event unless otherwise 
provided by law or contract. 


BUT, in an obligation to deliver a GENERIC thing, the loss or destruction of anything of 
the same kind does not extinguish the obligation. 


2. If the thing is lost with the fault of the debtor — the debtor shall be liable for damages. 

RULES in CASE of DETERIORATION: 

1. If without the fault of the debtor — the impairment is to be borne by the creditor. 

2. If with the fault of the debtor — the creditor may choose between the rescission of the 
obligation and its fulfilment, with indemnity for damages in either case. 

RULES in CASE of IMPROVEMENT: 


1. If the thing is improved by its nature or by time — the improvement shall inure to the 
benefit of the creditor. 


2. If the thing has improved, not thru time or by its nature, but thru the efforts and expense 
of the debtor — the debtor will have the rights granted to a USUFRACTUARY for 
improvements on a thing held in usufruct. But the debtor shall have no right to be 
indemnified therefor. He may remove the improvements provided he does not, by doing 
so, damage the property. 


Usufruct — is the right to the enjoyment of the use and the fruits of the thing. 
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3. Ifthe improvement is due partly to the expenses made by the debtor and partly due by its 
nature or thru time — the creditor gets the benefit of the improvement of the thing by its 
nature or thru time, but the debtor is entitled to the rights of a usufractuary over useful 
improvements that may have been caused at his expense. 


Article 1190. When the conditions have for their purpose the extinguishment of an obligation to give, 
the parties, upon the fulfilment of said conditions, shall return to each other what they have received. 


In case of the loss, deterioration or improvement of the thing, the provisions which, with respect to 
the debtor, are laid down in the preceding article shall be applied to the party who is bound to return. 


As for the obligations to do and not to do, the provisions of the second paragraph of article 1187 
shall be observed as regards the effect of the extinguishment of the obligation. 


EFFECTS WHEN RESOLUTORY CONDITION IS FULFILLED: 


1. The obligation is extinguished. 

2. Because the obligation had been extinguished and considered to have had no effect, the 
parties should restore to each other what they have received. 

3. Aside from the actual things received, the fruits or the interests thereon should also be 
returned after deducting of course the expenses made for their production, gathering, and 
preservation. 

4. The Rules in Article 1189 (in case of loss, deterioration, or improvement of the object) will 
apply to whoever has the duty to return in case of loss, deterioration, or improvement. 

5. The courts are given the power to determine the retroactivity of the fulfilment of resolutory 
conditions. 


Article 1191. The power to rescind obligations is implied in reciprocal ones, in case one of the 
obligors should not comply with what is incumbent upon him. (POWER TO RESCIND IN 
RECIPROCAL OBLIGATIONS, implied) 


The injured party may choose between the fulfillment and the rescission of the obligation, with the 
payment of damages in either case. He may also seek rescission, even after he has chosen 
fulfillment, if the latter should become impossible. (CHOICES OF THE INJURED PARTY - 
rescission or fulfilment, in either case damages) 


The court shall decree the rescission claimed, unless there be just cause authorizing the fixing of a 
period. 


This is understood to be without prejudice to the rights of third persons who have acquired the thing, 
in accordance with articles 1385 and 1388 and the Mortgage Law. 


RIGHT TO RESCIND in RECIPROCAL OBLIGATIONS: 

RECIPROCAL OBLIGATIONS - obligations where two parties are reciprocally obliged to do or give 
something like a contract of sale. It is NOT enough that both parties are indebted to each other. The 
CAUSE must be INDENTICAL and the obligations should arise simultaneously. 


Parenthetically, in reciprocal contracts or transactions, the obligation or promise of each party is the 
cause or consideration for the obligation or promise of the other. 


Downloaded by Kira Yamato (kira_yamato2199@yahoo.com) 


The “power to rescind”, as used in this Article, means the right to cancel (or resolve) the contract or 
reciprocal obligations in case of non-fulfilment on the part of one of the parties. 


Rescission referred to here is NOT predicated on injury to economic interests on the part of the 
party-plaintiff, but on the breach of faith by the defendant, which breach is violative of the reciprocity 
between the parties. 


Substantial Breach of Reciprocal Obligations — entitles the injured party to rescind the obligation. 


EFFECT OF RESCISSION: 


Rescission abrogates the contract from its inception and requires a mutual restitution of benefits 
received. It creates the obligation to return the object of the contract. It can be carried out only when 
the one who demands rescission can return whatever he may be obliged to restore. 


To rescind is to declare the contract void from its inception and to put an end to it as though it never 
was. It is NOT merely to terminate it and release the parties from further obligations to each other, 
but to abrogate it from the beginning and restore the parties to their relative positions as if no 
contract has been made. 


CHARACTERISTICS OF THE RIGHT TO RESCIND under this Article: 
1. It exists “only in reciprocal obligations.” 


NOTE: However, if the obligation is reciprocal BUT with a period, neither party can demand 
performance or be considered in default before the expiration of the period. 


2. It can be demanded “only if the plaintiff is ready, willing, and able to comply with his own 
obligation, and the other party is not”. If neither is ready, neither can rescind. 


3. The right to rescind is “not absolute”. 


Trivial causes or slight breaches will not cause rescission. However, a substantial breach of 
an employee’s obligations is sufficient cause to put an end to a reciprocal contract. 
Rescission may be had only for such breaches that are so substantial and fundamental as to 
defeat the object of the parties in making the agreement. 


4. The right to rescind “needs judicial approval” in certain cases, and in others, does not need 
such approval. 


Judicial approval is needed when there has already been delivery of the object (unless of 
course there is voluntary returning). 


Judicial approval is NOT needed when there has been no delivery yet. Or, in case there has 
been delivery, the contract stipulates that either party can rescind the same or take 
possession of the property upon non-fulfilment by the other party. 


There is nothing in Article 1191 of the Civil Code or in any legal provision that prohibits the 
parties from entering into an agreement that violation of the terms would cause cancellation 
thereof, even without judicial intervention. 
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NOTE: Extrajudicial rescission of a contract is not possible without express stipulation to that 
effect. 


5. The right to rescind “is implied (or presumed)” to exist and, therefore, need not be expressly 
stipulated upon. 


6. The right to rescind “may be waived”, expressly or impliedly. 


CHOICES OF THE INJURED PARTY: 
The injured party may choose between: 


1. Fulfilment (specific performance) PLUS damages; or 
2. Rescission PLUS damages. 


NOTE: The damages sought must ne asked in the same action; otherwise the damages are deemed 
waived. 


NOTE: The right of the injured party is “alternative” and an alternative prayer may be made in a court 
complaint unless eight had been waived previously. 


GENERAL RULE: 
The right is not conjunctive, that is the plaintiff CANNOT ask for both remedies. If the plaintiff elects 
fulfilment of a reciprocal obligation, rescission thereof may not be declared at the same time. 


EXCEPTION: 
The injured party who has elected fulfilment may, if fulfilment be impossible, still ask for rescission. 
The rule is vice-versa, provided the court has not yet given a final judgment. 


RIGHT OF RESCISSION versus RIGHTS OF INNOCENT THIRD PERSONS: 
The law subordinates the right of rescission to the right of innocent third persons. 
QUESTION: How much DAMAGES for Breach of Lease Contract? 


ANSWER: It depends upon what remedy has been resorted to by the landlord-plaintiff for non- 
payment of rent by the lessee: 


a. If he selects specific performance, he can demand the accrued rent plus the future rent for 
the unexpired term. 

b. If he selects rescission, he gets only the back rents and ouster of the lessee, plus damages, 
but not (necessarily) the future rents or rentals for the unexpired term. 


Article 1192. In case both parties have committed a breach of the obligation, the liability of the first 
infractor shall be equitably tempered by the courts. If it cannot be determined which of the parties 
first violated the contract, the same shall be deemed extinguished, and each shall bear his own 
damages. 


RULE IF BOTH PARTIES HAVE COMMITTED A BREACH: 
Rule 1: The liability of the first infractor shall be equitably tempered by the courts. 


Reason for Rule 1: It is because the second infractor also derived or thought he would derive some 
advantage by his own act or neglect. 
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Rule 2: If it cannot be determined which of the parties first violated the contract, the same shall be 
deemed extinguished, and each shall bear his own damages. 
Reason for Rule 2: It is presumed that both at about the same time tried to reap some benefit. 


OBLIGATIONS WITH A PERIOD 


Article 1193. Obligations for whose fulfillment a day certain has been fixed, shall be demandable 
only when that day comes. 


Obligations with a resolutory period take effect at once, but terminate upon arrival of the day certain. 


A day certain is understood to be that which must necessarily come, although it may not be known 
when. 


If the uncertainty consists in whether the day will come or not, the obligation is conditional, and it 
shall be regulated by the rules of the preceding Section. 


PERIOD — A period is a certain length of time which determined the effectivity or the extinguishment 
of obligations. 


Manresa’s Definition: 


A TERM or PERIOD consists in a space of time which has an influence on obligations as a result of 
a judicial act, and either suspends their demandableness or produces their extinguishment. 
Obligations with a period are therefore those whose consequences are subjected in one way or 
another to the expiration of said term. 


A Day Certain — is understood to be that which must necessarily come, although it may not be 
known when. 


NOTE: 
When we know that something will happen but we are uncertain as to the time it will happen, this is a 
term. 


NOTE: 
When we are not even sure if something will happen as a fact or not, this is a condition. 


PERIOD versus CONDITION 


1. In their fulfilment — 
A condition is an uncertain event; 
But a period is an event which must happen sooner or later, at a date known beforehand, or 
a time which cannot be determined. 


2. With reference to time — 
A period always refers to the future; 
A condition under the law may refer even to the past. 


3. As to influence on the obligation — 
A condition causes an obligation to arise or to a cease; 
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But a period merely fixes the time or the efficaciousness of an obligation. 
Different KINDS of Terms or Periods: 
1. Definite — the exact date or time is known and given. 


Indefinite — something that will surely happen, but the date of happening is unknown (as in 
the case of death. 


2. Legal- a period granted under the provisions of the law. 
Conventional or Voluntary — period agreed upon or stipulated by the parties 


Judicial — the period or term is fixed by the courts for the performance of an obligation or for 
its termination. 


3. Ex die — a period with a suspensive effect. Here the obligation begins only from a day 
certain, in other words, upon the arrival of the period. 


Example: | will support you, beginning the first day of next year. 


In diem — a period or a term with a resolutory effect. Up to a time certain, the obligation 
remains valid, but upon the arrival of the said period, the obligation terminates. 


Example: | will support you until January 1% 2009. Here the obligation is immediately 


demandable and will end only on January 1 of 2009. 
Requisites for a Valid Term or Period: 
1. It must refer to the future. 


2. It must be certain (sure to come) but can be extended. (If eliminated subsequently by mutual 
agreement, the obligation becomes pure and immediately demandable.) 


3. It must be physically and legally possible, otherwise the obligation is void. 


Example: | will give you my house one year after your death. The obligation here is void. 


When Period of Prescription Begins: 
The period of prescription commences from the time term in the obligation arrives, for it is only from 
that date it is due and demandable. 


Extension of Period; 
Evidence of extension of period, if any be given, must be shown by the debtor. 


Purpose of Moratorium: 


The purpose of moratorium is to obtain postponement of the period within which to pay off 
obligations. It is a suspension of payment, an act of grace. 
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Article 1194. In case of loss, deterioration or improvement of the thing before the arrival of the day 
certain, the rules in article 1189 shall be observed. 


RULES in case of LOSS, DETERIORAION, OR IMPROVEMENT of the THING before the arrival 
of the Day Certain: We apply Article 1189 of the Civil Code. 


Accordingly, under Article 1189 of the Civil Code states: 
RULES in CASE of LOSS: 


1. If without the fault of the debtor (like in case of fortuitous event) — the obligation will 
be extinguished. 


Reason for the Rule: No one should be liable for a fortuitous event unless otherwise 
provided by law or contract. 


BUT, in an obligation to deliver a GENERIC thing, the loss or destruction of anything 
of the same kind does not extinguish the obligation. 


2. If the thing is lost with the fault of the debtor — the debtor shall be liable for damages. 
RULES in CASE of DETERIORATION: 
1. If without the fault of the debtor — the impairment is to be borne by the creditor. 
2. If with the fault of the debtor — the creditor may choose between the rescission of the 
obligation and its fulfilment, with indemnity for damages in either case. 
RULES in CASE of IMPROVEMENT: 


1. If the thing is improved by its nature or by time — the improvement shall inure to the 
benefit of the creditor. 


2. If the thing has improved, not thru time or by its nature, but thru the efforts and 
expense of the debtor — the debtor will have the rights granted to a 
USUFRACTUARY for improvements on a thing held in usufruct. But the debtor shall 
have no right to be indemnified therefor. He may remove the improvements provided 
he does not, by doing so, damage the property. 


Usufruct — is the right to the enjoyment of the use and the fruits of the thing. 
3. If the improvement is due partly to the expenses made by the debtor and partly due 
by its nature or thru time — the creditor gets the benefit of the improvement of the 


thing by its nature or thru time, but the debtor is entitled to the rights of a usufractuary 
over useful improvements that may have been caused at his expense. 
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Article 1195. Anything paid or delivered before the arrival of the period, the obligor being unaware of 
the period or believing that the obligation has become due and demandable, may be recovered, with 
the fruits and interests. 

IN CASE OF PREMATURE PAYMENT BY THE DEBTOR: 


The obligor being unaware of the period or believing that the obligation has become due and 
demandable may recover what has been prematurely made, with the fruits and interest. 


Requisites to be able to Recover: 


1. Debtor must have been unaware of the period; OR 
2. He must have believed that the obligation has become due and demandable. 


Period within which Recovery may be made: 


1. Within what period must recovery be made if the debtor did not know that payment was not 
yet due? 


Before the debt matures; even after maturity (regarding the interest) for after all the creditor 
was in bad faith. But the right prescribes 5 years after premature payment. 


2. Within what period, if any, must recovery be made if the debtor knew that payment was not 
yet due? 


No recovery can be had of what has been paid, much less can there be recovery of interest. 
This is true whether the creditor is in good or bad faith, since the important thing is the 
knowledge by the debtor of the pre-matureness. 


Presumption that Debtor Knew of Prematureness: 


The law presumes that the debtor knew of the prematureness. This may, however, be rebutted by 
him. 


Article 1196. Whenever in an obligation a period is designated, it is presumed to have been 
established for the benefit of both the creditor and the debtor, unless from the tenor of the same or 
other circumstances it should appear that the period has been established in favor of one or of the 
other. 

FOR WHOSE BENEFIT THE PERIOD/TERM HAS BEEN ESTABLISHED: 


GENERAL RULE: Term is for the benefit of debtor or creditor. It means that the debtor cannot pay 
prematurely and the creditor cannot demand prematurely. 


Note: This Article applies only where the parties to a contract themselves fixed the period, and not to 
case where the parties have authorized the court to fix a reasonable term. 


EXCEPTION: If there be such intent: 


1. Term is for the benefit of the debtor alone. It means he is required to pay only at the end, but 
he may pay even before; OR 


Downloaded by Kira Yamato (kira_yamato2199@yahoo.com) 


2. Term is for the benefit of the creditor alone. It means that he can demand at any time before 
the term expires, and he cannot be compelled to accept payment from the debtor prior to the 
stipulated period. 


Circumstances which Indicate for Whom the Benefit the TERM is: 


1. For the benefit of both — when there is interest stipulated (Here the creditor is interested in 
the term because of the interests that would be earned. The debtor is interested because he 
is given enough time to pay.); when the creditor is interested in keeping his money safely 
invested or when the creditor wants to protect himself from he dangers of currency 
depreciation. 


2. For the benefit of the debtor — when the loan is without interest, this is generally only for the 
benefit of the debtor; when payment is to be made “within” a certain period from date of 
contract. 


3. For the benefit of the creditor — usually, this exists if there is a stipulation to this effect, as 
when the contract provides that no payment should be made till after a certain given period. 


Creditor’s Waiver of the Benefit of the Period: 


Acceptance of partial payment even before the expiration of the period means a waiver of on the 
part of the creditor of his right to refuse payment before the end of said period. 


Article 1197. If the obligation does not fix a period, but from its nature and the circumstances it can 
be inferred that a period was intended, the courts may fix the duration thereof. 


The courts shall also fix the duration of the period when it depends upon the will of the debtor. 


In every case, the courts shall determine such period as may under the circumstances have been 
probably contemplated by the parties. Once fixed by the courts, the period cannot be changed by 
them. (JUDICIAL PERIOD) 


WHEN THE COURT MAY FIX A PERIOD: 
1. When the duration depends upon the will of the debtor; 


2. When although the obligation does not fix a period, it can be inferred that a period was 
intended. (Ex. When a contract to construct a house where the period was not stated; an 
obligation with an indefinite period, such as when the time for the payment of a subscription 
of shares has not been fixed. 


NOTE: When the court fixes the term, it does not thereby amend or modify the obligation concerned 
because this Article is said to be part and parcel of all obligations contemplated therein. Hence, 
whenever the period is fixed, the court merely enforces or carries out an implied stipulation in the 
contract. 
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When the Court MAY NOT Fix the Term: 


1. When no term was specified by the parties because no term was even intended, in which 
case a pure one, and demandable at once, unless of course absurd consequences would 
arise. 


2. When the obligation or note is payable on demand; 


3. When specific periods are provided for in the law, as in an employment contract where if no 
period was agreed upon the time of employment depends upon the time for payment of 
salary. 


4. When what appears to be a term is really a condition; 


5. When the period within which to ask the court to have the period fixed has itself already 
prescribed. 


NOTE: Article 1197 should be considered as part and parcel (or automatically incorporated) in all 
obligations which are contemplated therein. 


The only action which the creditor can bring upon an obligation that does not fix a term, but where a 
term was indeed intended, is to ask the court to fix the period, within which the debtor must pay for 
the simple reason that the fulfilment of the obligation itself cannot be demanded until after the court 
has fixed the period for compliance. 


SPECIFIC PERFORMANCE cannot be demanded at the same time that the court is asked to fix the 
period. Such action for specific performance is premature. In exceptional cases, the Supreme Court 
has allowed an action for specific performance to prosper as when a prior and separate action would 
be a mere formality and serve no other purpose but delay, there is no necessity of such prior action. 


WITHIN WHAT PERIOD MUST THE ACTION TO FIC THE PERIOD BE BROUGHT? 
Answer: Within the prescriptive period for specific performance if a period had been originally fixed, 
but to be counted from the perfection of the contract. This is because the right exists by operation of 


law from the moment of such agreement. 


Extra-judicial demand is not therefore essential for the creation of the cause of action to have the 
period fixed. 


HOW the Court Fixes the Period: 
The court determines the period by considering the time probably contemplated by the parties. Once 


the period is fixed by the courts, period becomes part of the contract, thus, the courts cannot change 
it. 
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Article 1198. The debtor shall lose every right to make use of the period: 


(1) When after the obligation has been contracted, he becomes insolvent, unless he gives a 
guaranty or security for the debt; 


(2) When he does not furnish to the creditor the guaranties or securities which he has promised; 


(3) When by his own acts he has impaired said guaranties or securities after their establishment, and 
when through a fortuitous event they disappear, unless he immediately gives new ones equally 
satisfactory; 


(4) When the debtor violates any undertaking, in consideration of which the creditor agreed to the 
period; 


(5) When the debtor attempts to abscond. 
WHEN THE DEBTOR LOSES THE BENEFIT OF THE PERIOD: 
Effect: The term is extinguished, and the obligation becomes a pure one and demandable at once. 


1. When DEBTOR becomes INSOLVENT, after the obligation has been contracted, UNLESS 
he gives a guaranty or security for the debt. 


Note: The INLSOVENCY referred to does not have to be judicially declared; it is sufficient for 
him to find a hard time paying off his obligations because of financial reverses that have 
made his assets less than his liabilities. 


2. When the DEBTOR DOES NOT FURNISH the SECURITY or GAURANTY he has promised. 


3. When such SECURITY or GUARANTY has been IMPAIRED thru DEBTOR’S own fault and 
even by fortuitous event, UNLESS debtor immediately replaces them which are equally 
satisfactory. 


4. When DEBTOR VIOLATES any CONDITION in the CONTRACT or agreement, in 
consideration of which the creditor agreed to the period. 


5. When the DEBTOR ATTEMPTS to ABSCOND. 


An attempt of the debtor to escape is a SIGN of BAD FAITH, hence the loss of the term. 
NOTE: It is NOT ESSENTIAL that there be actual absconding, the intent to do so being 
sufficient. Upon the other hand, a mere physical leaving, with no intent to defraud, is NOT 
sufficient. 


How Terms or PERIODs are Computed: 
When the law speaks of years, months, days or nights, it shall be understood that: 


YEARS - are of 365 days each 

MONTHS -— of 30 days; if months are designated by their name, they shall be computed by the 
number of days which they respectively have. 

DAYS — of twenty-four hours 

NIGHTS — from sunset to sunrise. 
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IN COMPUTING A PERIOD, the first day is excluded and the last day is included. 


ALTERNATIVE OBLIGATIONS 


ARTICLE 1199. A person alternatively bound by different prestations shall completely perform one 
of them. 


The creditor cannot be compelled to receive part of one and part of the other undertaking. 


ALTERANTIVE OBLIGATIONS - or also known as FACULTATIVE obligation is one where out of 
the two or more prestations which may be given, only one is due. 


NOTE: Alternative obligation is expressly allowed by law. Such an agreement, unrecorded,, creates 
no right in rem, but as between parties, it is perfectly valid and specific performance by its terms may 
be enforced unless prevented by the creation of superior rights in favor of third persons. 

Example: 

D will C this car or this ring or this fountain pen. 

Effect: A does not have to give all the three things enumerated. The giving of one is sufficient to 
satisfy the obligation. 


Note: The creditor cannot be compelled to receive part one and part of the other undertaking. The 
PRHIBITON is COMPULSION. 


Article 1200. The right of choice belongs to the debtor, unless it has been expressly granted to the 
creditor. 


The debtor shall have no right to choose those prestations which are impossible, unlawful or which 
could not have been the object of the obligation. 


WHO HAS THE RIGHT OF CHOICE: 


GENERAL RULE: In alternative obligations, the right of choice belongs to the DEBTOR. 
EXCEPTION: It may belong to the creditor when such right has expressly been granted to him. 


Note: The debtor’s right of choice is NOT absolute. 

LIMITATION ON THE DEBTOR’S CHOICE: 

The debtor shall have no right to choose those prestations which are: 
1. Impossible; 


2. Unlawful; 
3. Or which could not have been the object of obligation. 
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OBLIGATION WITH A TERM versus ALTERNATIVE OBLIGATIONS 


In obligation with a term, the general rule is that the term is for the benefit of both the debtor and 
creditor. 


In alternative obligation, however, the general rule is that the debtor has the right of choice. 


Article 1201. The choice shall produce no effect except from the time it has been communicated. 
REQUISITES FOR MAKING THE CHOICE: 


1. It should be MADE PROPERLY, so that the creditor or his agent will actually know; 

2. It should be MADE WITH FULL KNOWLEDGE that a selection is indeed being made; 

3. It should be MADE VOLUNTARILY AND FREELY, without force, intimidation, coercion, or 
undue influence; 

4. It should be MADE IN DUE TIME, that is, before or upon maturity; 

5. It should be MADE TO ALL THE PROPER PERSONS; 

6. It should be MADE WITHOUT CONDITIONS unless agreed to by the creditor (otherwise, it 
can be said that no real choice is being made); 

7. It MAY BE WAIVED, expressly or impliedly (since all rights in general may be waived). 


Means of Notification or Communication to Other Party of Choice: 


The law requires NO SPECIFIC FORM. It can be communicated, ORALLY or IN WRITING, 
EXPRESSLY or IMPLIEDLY, such as by performance of one of the obligations. 


EFFECT OF NOTICE THAT A CHOICE HAS BEEN MADE: 


Once notice has been made that a choice has been done, the OBLIGATION BECOMES A SIMPLE 
OBLIGATION to do or to deliver the object selected. 


Note: An election once made is binding on the person who makes it, and he will not, therefore, be 
permitted to renounce his choice and take an alternative which was first open to him. 


PURPOSE OF GIVING NOTICE TO THE CREDITOR: 


The real purpose of the notice is to inform the creditor that the obligation is now a simple one. No 
longer alternative, and if already due, for the creditor to receive the object being delivered, if tender 
of the same has been made. 


Article 1202. The debtor shall lose the right of choice when among the prestations whereby he is 
alternatively bound, only one is practicable. (WHERE THE DEBTOR LOSES THE RIGHT OF 
CHOICE) 


When the debtor lost the right of choice, the obligation becomes a simple or pure one (supposing 


only one object is remaining), or it will be extinguished if all of the objects were lost because of 
fortuitous event. 
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Article 1203. If through the creditor's acts the debtor cannot make a choice according to the terms of 
the obligation, the latter may rescind the contract with damages. 


RULE WHEN DEBTOR CANNOT MAKE A CHOICE BECAUSE OF CREDITOR’S ACTS: 


DETBOR’S RIGH TO RESCIND THE CONTRACT: The debtor may RESCIND the contract with the 
right to recover whatever damages he has suffered. 


NOTE: The contract is not automatically rescinded. The law says that the debtor ‘may rescind’, 
implying that he may allow it to remain in force insofar as the possible choice or choices are 
involved. 


Article 1204. The creditor shall have a right to indemnity for damages when, through the fault of the 
debtor, all the things which are alternatively the object of the obligation have been lost, or the 
compliance of the obligation has become impossible. 


The indemnity shall be fixed taking as a basis the value of the last thing which disappeared, or that 
of the service which last became impossible. 


Damages other than the value of the last thing or service may also be awarded. 
NOTE: This article applies when the right of choice belongs to the debtor. 


RIGHTS OF CREDITOR WHEN LOSS OR IMPOSSIBLITY OF THE CHOICES OCCURS BEFORE 
DEBTOR’S CHOICE: 


RULE 1: If ALL objects were lost thru DEBTOR’S FAULT - the value of the last thing lost with 
damages must be given to the creditor. 


RULE 2: If ALL objects were lost because of FORTUITOUS EVENT - the obligation is extinguished. 


RULE 3: If there were three objects, and No. 1 and No. 2 objects were lost thru fortuitous event and 
No. 3 remaining was lost thru debtor’s fault — Debtor is still liable for the value of the last object (No. 
3) lost because the loss the objects number 1 and 2 converted the obligation into simple or pure 
obligation (to deliver object No. 3). 


RULE 4: If instead, objects No. 1 and No. 2 were lost because of debtor’s fault and later object No. 3 
is lost by fortuitous event — Debtor is not liable anymore. Debtor had all the right in the world to 
destroy objects No. 1 and No. 2 since he was free not to select them. In destroying objects No. 1 
and No. 2, he really made his choice and the obligation to give has become a simple one — to give 
No. 3. To avoid unfairness, however, it would seem that immediately after the loss of object No. 1 
and No. 2, the debtor must inform the creditor of this fact. 


Article 1205. When the choice has been expressly given to the creditor, the obligation shall cease to 
be alternative from the day when the selection has been communicated to the debtor. 
Until then the responsibility of the debtor shall be governed by the following rules: 

(1) If one of the things is lost through a fortuitous event, he shall perform the obligation by 


delivering that which the creditor should choose from among the remainder, or that which 
remains if only one subsists; 
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(2) If the loss of one of the things occurs through the fault of the debtor, the creditor may claim 
any of those subsisting, or the price of that which, through the fault of the former, has 
disappeared, with a right to damages; 


(3) If all the things are lost through the fault of the debtor, the choice by the creditor shall fall 
upon the price of any one of them, also with indemnity for damages. 


The same rules shall be applied to obligations to do or not to do in case one, some or all of the 
prestations should become impossible. 


NOTE: This article applies when the right of choice is given to the creditor as distinguished from 
Article 1204. 


NOTE: For the choice to be given to the creditor, the right must be expressly given to him. It cannot 
just be implied. 


Of course the communication of choice by the creditor may be express or implied, such as when suit 
is made for one of the objects. 


NOTE: Article 1205 DOES NOT apply when the contract does not state to whom the right to choose 
is given, for in such a case it is the debtor who can choose. 


LOSS of CREDITOR’S Right to Choose: 


As in the case of the debtor, it should be understood that the creditor loses the right to choose if only 
one of the prestations is practicable. 


RULES REGARDING THE RESPONSIBILITY OF THE DEBTOR WHEN THE RIGHT OF CHOICE 
HAS BEEN GIVEN TO THE CREDITOR: 


(1) If one of the things is lost through a fortuitous event, the debtor shall perform the 
obligation by delivering that which the creditor should choose from among the remainder, or 
that which remains if only one subsists; 

(2) If the loss of one of the things occurs through the fault of the debtor, the creditor may 


claim any of those subsisting, or the price of that which, through the fault of the former, has 
disappeared, with a right to damages; 


Creditor can demand the remaining object OR he may choose the lost object plus (its value) 
plus damages. 


(3) If all the things are lost through the fault of the debtor, the choice by the creditor shall fall 
upon the price of any one of them, also with indemnity for damages. 


(4) If all the things are lost by fortuitous event, the obligation is extinguished. 


EFFECT IF CREDITOR DELAYS IN MAKING THE CHOICE: 


If the creditor delays in choosing, he cannot yet hold the debtor in default, notwithstanding the lapse 
of maturity for the debtor does not know what to deliver. 
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Upon the other hand, if the debtor wants to relieve himself, he may petition the court to compel the 
creditor to accept, in the alternative, at the creditor’s option, with resultant damages if any. 


Article 1206. When only one prestation has been agreed upon, but the obligor may render another 
in substitution, the obligation is called facultative. (FACULTATIVE OBLIGATION) 


The loss or deterioration of the thing intended as a substitute, through the negligence of the obligor, 
does not render him liable. But once the substitution has been made, the obligor is liable for the loss 
of the substitute on account of his delay, negligence or fraud. 


FACULTATIVE OBLIGATION -— It is where only one prestation has been agreed upon but the 
debtor or obligor may render another in substitution. 


Example: 


Debtor promised to give C his diamond-studded ring but it was stipulated that D could give his BMW 
car as a substitute. 


ALTERNATIVE OBLIGATION vs. FACULTATIVE OBLIGATION 


ALTERNATIVE OBLIGATION FACULTATIVE OBLIGATION 


Various things are due, but the giving of one is | Only one thing is principally due, and that it is 
sufficient. that one which generally is given, but the other 
(the substitute) may be given to render payment 
or fulfilment easy. 


If one of the prestations is illegal, the others may | If the principal obligation is illegal or void, there is 
be valid and the obligation remains. no necessity of giving the substitute. The nullity 
of the principal carries with it the nullity of the 
accessory or substitute. 


If it is impossible to give all except one, that last | If it is impossible to give the principal, the 
one must still be given. substitute does not have to be given; if it is 
impossible to give the substitute, the principal 
must still be given. 


The right to choose may be given, either to | The right of choice is given only to the debtor. 
debtor or creditor. 


EFFECT OF LOSS OR THE DETERIORATION OF THE SUBSTITUTE: 

The law says “the loss or deterioration of the thing intended as a substitute, thru the negligence of 
the debtor, does not render him liable.” This is because the debtor can always select the principal, 
and not necessarily the substitute. And this provision applies before choice has been made. 


Suppose instead of loss thru negligence, loss of the substitute was done deliberately should the 
debtor be now held liable? Still no, since he can always comply with the principal obligation. 
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JOINT AND SOLIDARY OBLIGATION 


Article 1207. The concurrence of two or more creditors or of two or more debtors in one and the 
same obligation does not imply that each one of the former has a right to demand, or that each one 
of the latter is bound to render, entire compliance with the prestation. 


There is a solidary liability only when the obligation expressly so states, or when the law or the 
nature of the obligation requires solidarity. 


JOINT OBLIGATION vs. SOLIDARY OBLIGATION 


In a JOINT OBLIGATION, each obligor answers only for a part of the whole liability and to each 
obligee (creditor) belongs only a part of the correlative rights. “TO EACH HIS OWN.” 


In a SOLIDARY OBLIGATION (or JOINT AND SEVERAL OBLIGATION), the relationship between 
the active and passive subjects is so close that each of the former or of the latter may demand the 
fulfilment of or must comply with the whole obligation. “ALL FOR ONE, ONE FOR ALL.” 


GENERAL RULE: When there are two or more debtors OR two or more creditors, the obligations is 
JOINT. 


EXCEPTION: The obligation is SOLIDARY: 


1. When there is a STIPULATION in the contract that the obligation is solidary; 
2. When the NATURE of the OBLIGATION requires liability to be solidary; or 
3. When the LAW DECLARES the obligation to be solidary. 


Some Instance Where the Law Imposes Solidary Liability: 


Obligation arising from quasi-delict; 

Obligation arising from quasi-contracts; 

Legal provisions regarding the obligations of devisees and legatees; 
Liability of the principals, accomplices, and accessories of a felony; 
Bailees in commodatum. 


oe ONS 


QUERY: May the obligation be joint on the side of the creditors and solidary on the side of the 
debtors or vice-versa? 


ANSWER: Yes. In such cases, the rules applicable to each subject of obligation should be applied, 
the characters of the creditors or debtors determining their respective rights and liabilities. 


Article 1208. If from the law, or the nature or the wording of the obligations to which the preceding 
article refers the contrary does not appear, the credit or debt shall be presumed to be divided into as 
many shares as there are creditors or debtors, the credits or debts being considered distinct from 
one another, subject to the Rules of Court governing the multiplicity of suits. 


GENERAL RULE: PRESUMPTION THAT THE OBLIGATION IS JOINT 


As a consequence: 
1. The debt shall be divided into as many as shares as there creditors or debtors; 
2. The credits or debts will be distinct from one another, BUT regarding the bringing of the 
action in court, Rules of Court governing the multiplicity of suits will be followed. 
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Some Consequences of Joint Liability: 


1. Vitiated consent on the part of one debtor does not affect the others; 

2. Insolvency of one debtor does not make others responsible for his share; 

3. Demand by the creditor on one joint debtor puts him in default, but not the others since the 
debts are distinct; 

4. When the creditor interrupts the running of the prescriptive period by demanding judicially 
from one of them, the others are not affected; 

5. Defences of one debtor are not necessarily available to the others. 


Article 1209. If the division is impossible, the right of the creditors may be prejudiced only by their 
collective acts, and the debt can be enforced only by proceeding against all the debtors. If one of the 
latter should be insolvent, the others shall not be liable for his share. 


INDIVISIBLE JOINT OBLIGATION - “Indivisible” referring to the object; “joint” referring to the tie 
between the parties who are merely proportionately liable, UNLESS solidarity has been stipulated by 
the parties or the law, in which case, it is called a SOLIDARY INDIVISBLE OBLIGATION 


Example: 
A and B are jointly liable to give C this particular car. 


The peculiarity of this obligation, however, is that the fulfilment requires the consent of all debtors, 
although each for his part. On the side of the creditors, collective action is also required for acts 
which may be prejudicial. 


Thus: 
1. No creditor can do an act prejudicial to others; AND 
2. No debtor can be made to answer for the others. 
CHARACTERISTICS OF INDIVISIBLE JOINT OBLIGATION: 
1. The obligation is joint but since the object is indivisible, the creditor must proceed against 
ALL the joint debtors for compliance is possible only if all the joint debtors would act 
TOGETHER; 


2. Demand must, therefore, be made on ALL the joint debtors; 


3. If any one of the joint debtors does not comply with his monetary obligation for damages. 
Article 1224. A joint indivisible obligation gives rise to indemnity for damages from the time 
anyone of the debtors does not comply with his undertaking. The debtors who may have 
been ready to fulfil their promises shall not contribute to the indemnity beyond the 
corresponding portion of the price of the thing or of the value of the service in which the 
obligation consists. 

4. If any of the joint debtors be insolvent, the others shall not be liable for his share. 


5. lf there be joint creditors, delivery must be made to all, and not merely to one, UNLESS that 
one be specifically authorized by the others. 


6. Each joint creditor is allowed to renounce his proportionate credit. 
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NOTE: In a joint indivisible obligation, if one of the joint creditors makes a demand upon one of the 
joint debtors, there is no doubt that the debtor is in default with reference to the demanding creditor. 
Is he also in default with reference to the others? No, the credits are still considered independent of 
one another. 


Article 1210. The indivisibility of an obligation does not necessarily give rise to solidarity. Nor does 
solidarity of itself imply indivisibility. 


INDIVISIBLITY vs. SOLIDARITY 


Indivisibility — refers to the OBJECT 
Solidarity — refers to the TIE between the parties. 


Different Kinds of Solidarity: 


1. Active Solidarity — on the part of the creditors or obliges; 
Passive Solidarity — on the part of the debtors or obligors; 
Mixed Solidarity — on the part of the creditors and the debtors. 


2. Conventional Solidarity — agreed upon by the parties; 
Legal Solidarity — that imposed by the law. 


Article 1211. Solidarity may exist although the creditors and the debtors may not be bound in the 
same manner and by the same periods and conditions. 


SOLIDARITY DESPITE DIFFERENT TERMS or CONDITIONS 


Example: A and B solidarily bound themselves to pay a total of P1,000,000 to C,D, and E subject to 
the following conditions and terms: 

a. C’s share will be due at the end of the year; 

b. D will get his share only if he passes the Bar; and 

c. E will get his share only after he has painted the house of X. 


Effect: The obligation is still solidary. 
Question: When will this solidary obligation be due and demandable? 


Answer: The obligation is still solidary but C’s share will only be due and demandable at the end of 
the year, and E and D’s share will be due and demandable only upon fulfilment of the condition. 


Solution: The creditor may recover that part which pure and unconditional, and should leave in 
suspense or pending, the right to demand the payment of the remainder until the expiration of the 
term or the fulfilment of the condition. Solidarity is still preserved by recognizing in the creditor 
the power, upon fulfilment of the condition or the expiration of the term, of claiming from any 
or all of the debtors, that part of the obligation effected by these conditions. 


Article 1212. Each one of the solidary creditors may do whatever may be useful to the others, but 
not anything which may be prejudicial to the latter. 


Article 1213. A solidary creditor cannot assign his rights without the consent of the others. (NON- 
ASSIGNMENT OF RIGHTS BY SOLIDARY CREDITORS) 


General Rule: The solidary creditor cannot assign his rights. 
Exception: He is allowed if ALL the creditors consent. 


This document is available free of charge on 5 studocu 


Downloaded by Kira Yamato (kira_yamato2199@yahoo.com) 


Article 1214. The debtor may pay any one of the solidary creditors; but if any demand, judicial or 
extrajudicial, has been made by one of them, payment should be made to him. 


TO WHOM DEBTO MUST PAY: 


GENERAL RULE: To any of the solidary creditors. 
EXCEPTION: Payment must be made to solidary creditor who made a demand (judicial or extra- 
judicial). 


Article 1215. Novation, compensation, confusion or remission of the debt, made by any of the 
solidary creditors or with any of the solidary debtors, shall extinguish the obligation, without prejudice 
to the provisions of article 1219. 


The creditor who may have executed any of these acts, as well as he who collects the debt, shall be 
liable to the others for the share in the obligation corresponding to them. 


NOVATION - is the modification of an obligation by changing its object or principal conditions, or by 
substituting the person of the debtor, or by subrogating the person of the debtor, or by subrogating a 
third person in the rights of creditor. 


COMPENSATION - is that which takes place when two persons, in their own right, are creditors and 
debtors of each other. This may be TOTAL or PARTIAL compensation. 


a. TOTAL compensation — there will be automatic extinguishment of the obligation by virtue of 
total compensation. 


Example: A and B are solidary debtors of X and Y, solidary creditors to the amount of 
P400,000. But X owes A P400,000 on account of different obligation. 


Effect: The solidary obligation is extinguish. But B should not benefit completely since it was 
A’s credit that was used to compensate. So B owes A P200,000 (his share of the debt). 
Upon the other hand, Y should not be prejudiced, so Y can recover his P200,000 (his credit) 
from X. 

b. PARTIAL compensation 


Example: A and B are solidary debtors of C to the amount of P2,000,000 but C is indebted to 
A for P500,000. 


Effect: This is a case of partial compensation, and therefore the solidary obligation 
amounting to P1,500,000 still subsists. 
CONFUSION OR MERGER - is that which takes place when the characters of creditor and debtor 


are merged in the same person. 


REMISSION or WAIVER - is the act of liberality whereby a creditor condones the obligation of the 
debtor to “forget about the whole thing”. It may PARTIAL or TOTAL Remission. 
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Article 1216. The creditor may proceed against any one of the solidary debtors or some or all of 
them simultaneously. The demand made against one of them shall not be an obstacle to those 
which may subsequently be directed against the others, so long as the debt has not been fully 
collected. 


AGAINST WHOM THE SOLIDARY CREDITOR MAY PROCEED: 
The creditor may proceed against ANY, SOME, or ALL of the solidary debtors — simultaneously. 


NOTE: A creditor may sue any of the solidary debtors. Solidarity does not make a solidary obligor an 
indispensable party in a suit filed by the creditor. 


Effect of Not Proceeding Against All: 


If the creditor sues only one, or two, or several of the debtors (but not all), there is NO waiver against 
those not yet sued. The may be proceeded against later. 


NOTE: 

Article 1216 applies only to SOLIDARY obligations, not a joint one, for in the latter, the failure to 
collect from one joint debtor his share does not authorize the creditor to proceed against the others, 
regarding the insolvent debtor’s share. 


PASSIVE SOLIDARITY vs. SURETYSHIP 


Similarities: 
1. Both the solidary debtor (SD) and the surety guarantee for another person; 
2. Both can demand reimbursement. 


Differences: 

1. The SD is indebted for his share only; the surety is indebted only for the share of the 
principal debtor; 

2. Hence, the SD can be reimbursed what he has paid MINUS his own share; the surety can be 
reimbursed for everything he paid; 

3. If a SD receives an extension of the period for payment , the others are still liable for the 
whole obligation now, MINUS that share of the debtor who has received the extension; if a 
principal debtor receives an extension, without the surety’s consent, the surety is released. 


Article 1217. Payment made by one of the solidary debtors extinguishes the obligation. (EFFECT 
OF PAYMENT) If two or more solidary debtors offer to pay, the creditor may choose which offer to 
accept. 


He who made the payment may claim from his co-debtors only the share which corresponds to 
each, with the interest for the payment already made. If the payment is made before the debt is due, 
no interest for the intervening period may be demanded. (REIMBURSEMENT) 


When one of the solidary debtors cannot, because of his insolvency, reimburse his share to the 


debtor paying the obligation, such share shall be borne by all his co-debtors, in proportion to the 
debt of each. (IN CASE OF SOLIDARY DEBTOR’S INSOLVENCY) 


PAYMENT - is one of the ways by which an obligation is extinguished and consists in the delivery of 
the thing or the rendition of service which is the object of the obligation. 
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EFFECT of FULL PAYMENT by One of the Solidary Debtor: 
1. The obligation is extinguished. 
NOTE: If two or more solidary debtors offer to pay, the creditor may choose which to accept. 


2. He who made the payment may claim from his co-debtors only the share which corresponds 
to each, with the interest for payment already made. 


NOTE: If the payment is made before the debt is due, no interest for the intervening period 
may be demanded. 


Basis of the Right to be Reimbursed: 
The fact of payment (and not the original contract) is the basis of the right to be reimbursed, 
for not until then had he the right to be reimbursed. Hence, the obligation of the others to 
reimburse him arises only from the time payment is made. 

3. The solidary obligation which has been extinguished has now been converted into a joint 


obligation for reimbursement; otherwise, the law would not have provided that what the 
paying debtors can recover is only the proportionate share, with interest. 


NOTE: The insolvency of one of the solidary debtors must be shouldered by the rest. 


Article 1218. Payment by a solidary debtor shall not entitle him to reimbursement from his co- 
debtors if such payment is made after the obligation has prescribed or become illegal. 


EFFECT OF PAYMENT OF PRESCRIBED DEBT: 

The paying solidary debtor cannot recover from his other co-debtors what he has paid. 

EFFECT OF PAYMENT OF AN ILEGAL OBLIGATION:B 

The paying solidary debtor cannot get any reimbursement from his co-debtors. 

Article 1219. The remission made by the creditor of the share which affects one of the solidary 
debtors does not release the latter from his responsibility towards the co-debtors, in case the debt 
had been totally paid by anyone of them before the remission was effected. 

EFFECT OF REMISSION MADE AFTER TOTAL PAYMENT OF THE OBLIGATION: 

The remission made by the creditor of the share which affects one of the solidary debtors does not 
release the latter from his responsibility towards the co-debtors. This is to prevent fraud and to give 
justice to the paying debtor. 

REASON for the Provision: 


Since payment extinguishes the obligation, there is nothing more to remit. 
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Article 1220. The remission of the whole obligation, obtained by one of the solidary debtors, does 
not entitle him to reimbursement from his co-debtors. 


REASON for the Provision: 
To allow the contrary would be to induce fraud and to countenance partiality. And it must be borne in 
mind that remission is essentially gratuitous. 


NOTE: This Article applies only when the whole obligation is remitted. 


Article 1221. If the thing has been lost or if the prestation has become impossible without the fault of 
the solidary debtors, the obligation shall be extinguished. 


If there was fault on the part of any one of them, all shall be responsible to the creditor, for the price 
and the payment of damages and interest, without prejudice to their action against the guilty or 
negligent debtor. 

If through a fortuitous event, the thing is lost or the performance has become impossible after one of 


the solidary debtors has incurred in delay through the judicial or extrajudicial demand upon him by 
the creditor, the provisions of the preceding paragraph shall apply. 


EFFECT OF LOSS OR IMPOSSIBLITY: 
Rule 1: If without fault, no liability. 


Rule 2: If with fault, there is liability (also for damages and interest). 


Rule 3: Loss because of a fortuitous event AFTER default, here, there will be liability because of the 
default. 


Article 1222. A solidary debtor may, in actions filed by the creditor, avail himself of all defences 
which are derived from the nature of the obligation and of those which are personal to him, or pertain 
to his own share. 


With respect to those which personally belong to the others, he may avail himself thereof only as 
regards that part of the debt for which the latter are responsible. 


Note: This article applies in ACTIONS filed by the creditor. 
SOLIDARY DEBTOR’S DEFENSES: 


a. Those derived from the NATURE OF THE OBLIGATION. This is actually a COMPLETE 
DEFENSE. 


Example: lack of consideration or cause; illegal consideration; extinguishment of the 
obligation; non-fulfilment of the suspensive condition; statute of frauds, when there are vices 
of consent on the part of ALL debtors, etc. 


b. Those PERSONAL TO THE DEBTOR sued. This is a COMPLETE DEFENSE generally, but 
if the defense is non-fulfilment yet of a condition or the non-arrival yet of the term, this is only 
a PARTIAL DEFENSE. 


This document is available free of charge on 5 studocu 


Downloaded by Kira Yamato (kira_yamato2199@yahoo.com) 


Example: vitiated consent, incapacity to give consent, non-fulfilment of condition imposed 
regarding his share, non-arrival of term regarding his share. 


Those personal to others which may be a PARTIAL DEFENSE regarding the shares of 
others involved. 


THE END 


janadumaliang 
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